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Brief facts:

Mrs. Vibha Purab Shah W/o Shri Purab Prafulbhai Shah, aged 39 years
(DOB: 0310211982), holding an Indian Passport Number No. K9393534, residing
at Bl2, 403 Anand Laxmi Society, Near Railway Crossing, Shahibaug,
Ahmedabad - 380004 (hereinafter referred to as'the passenger), had arrived at
Sardar Vallabhbhai Patel International Airport, Ahmedabad from Sharjah by Air
Arabia Flight No. c9-489 on 061021202 I . The Passenger was carrying four bags
as checked-in baggage and one bag pack and one lady purse as hand baggage.
The Passenger was travelling with her son Master Devam Purab Shah (aged 5
years). The passenger was intercepted by the Air Intelligence Officers, Customs,
SVP International Airport, Ahmedabad on the basis of her suspicious movements
and body language that the said passenger was carrying contraband/ restricted
goods and therefore the baggage was required to be checked and the said
passenger was also required to be frisked and checked in the Door Frame Metal
Detector (DFMD) installed in the arrival hall of Terminal-2 of SVP International
Airport, Ahmedabad.

2. Acting on the aforesaid suspicion, the officers of Customs, AIU, SVPIA,
Ahmedabad intercepted the passenger namely Mrs. Vibha Purab Shah when she
had crossed the Customs Counter and opted for Green Channel to exit the airport
for personal search and examination of her baggage under Panchnama
proceedings dated 06l02 l2O2l in presence of two independent Panch witnesses.
On being enquired by the AIU oflicers regarding the passport, the passenger
produced her Passport bearing No. K9393534 (issued by RPO Ahmedabad) and
officers identi{ied her as Mrs. Vibha Purab Shah. She also showed her Boarding
pass of Air Arabia Flight No. c9 489 (Seat No.14C) from Sharjah to Ahmedabad
dated 06l02l2O2l having the PNR No. 65966879, which showed that she had
arrived by Air Arabia Flight No. G9 489 on 0610212021 at SVPI, Airport,
Ahmedabad. On being enquired Mrs. Vibha Purab Shah informed the officers that
she was travelling with her son Master Devam Purab Shah (age 5 years) and she
produced Passport & Boarding pass of her son of Air Arabia Flight No. G9 489
(Seat No. 14B) from Sharjah to Ahmedabad dated 06|02/2021 having the PNR
No. 65966879. The passenger was asked as to whether she was carrying any
dutiable goods or foreign currency or any restricted goods and she wished to
declare before Customs Authorities, in reply Mrs. Vibha Purab Shah denied and
informed that she had nothing to declare as she was not carrying any dutiable
goods with her.

2.L She was subject to be checked in the Door Frame Metal Detector (DFMD)
Machine installed near the green channel in the Arrival Hall of Terminal 2
building, she was asked as to whether she wanted to be checked in front of
executive magistrate or Superintendent of Customs (lady officer), in reply the said
passenger gives her consent to be searched in front of the Superintendent of
Customs (lady officer). Prior to search proceedings the officers offered their
personal search to the passenger but the passenger denied saying she had full
trust on the officers. Thereafter, the baggage of the passenger was checked
on/through Baggage Screening Machine by the AIU officers however, did not
notice any unusual images indicating nothing objectionable were present in the
bags. The officers again put/placed the baggage ofthe passenger into the Baggage
Screening Machine (BSM) and examine the baggage however, did not notice any
unusual images indicating nothing objectionable were present in the bags. She
was then asked to remove all the metallic objects she had worn on her body and
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pass through the Door Frame Metal Detector (DFMD). The passenger placed her
mobile, wallet, purse etc., in the plastic tray and passed through the DFMD
machine. On passing through the DFMD the officers noticed/hear a beep sound
indicating there was something objectionable/dutiable on her body/clothes. The
AIU officers again asked Mrs. Vibha Purab Shah to pass through the DFMD
machine, to which the passenger again passed through the DFMD machine. On
passing through the DFMD, the officers again noticed f bear a beep sound
indicating there was something objectionable/dutiable on her body/clothes. On
frisking before the Panch witnesses (Lady Pach witnesses), the lady offrcer found
that Mrs. Vibha Purab Shah was wearing Two (O2) Nos. Kadiwali Chains on her
neck and hide the same under her T-shirt and scarf.

2.2 In order to confirm the correctness of purity, weight and value of the
recovered Two (02) Nos. Kadiwali Chains from the possession of Mrs. Vibha Purab
Shah, the Government approved valuer was called who vide his report dated
06l02 l2O2l confirmed that the said two Kadiwali chains were made of 24KT pure
raw gold weighing 233.280 grams having purity of 999.0 having value of Rs.
1O,27,799 l- [Tariff Value] and Rs. 11,39,5731- [MarketValue].

3. The said two Kadiwali chains of gold, totally weighing 233.280 Grams, of
24 KT (999.0) Purity having value of Rs. 10,27,799l- [Tariff Value] and Rs.
ll,39,573 I - [Market Value] recovered from the said passenger were placed under
seizure under the provision of Section 110 of the Customs Act, 1962 vide Seizure
memo Order dated 06/021202l on a reasonable belief that the same were
attempted to be smuggled into India and liable for confiscation.

4. Accordingly, a Show Cause Notice was issued to Mrs. Vibha Purab Shah,
W/o Shri Purab Prafulbhai Shah to show cause in writing to the Joint/Additional
Commissioner of Customs, as to why:

i) The two Kadiwali Gold chains totally weighing 233.280 Grams of 24 KT
(999.0) Purity, having tariff value of Rs. 10,27,799/- [Rupees Ten Lakhs
Twenty Seven Thousand Seven Hundred and Ninety Nine onlyl and
Market Value of Rs. 11,39,573/- [Rupees Eleven Lakhs Thirty Nine
Thousand Five Hundred and Sevenlr Three only] placed under seizure
vide panchnama drawn on 06/0212O21 and Seizure Memo/order dated
06l02 12021, should not be confiscated under the provisions of Sections
111(d), 111(i), 111(l) and 111(m) of the Customs Act, 1962;

ii) Penalty should not be imposed upon the passenger under Sections 1 12(a)
and 112(b) of the Customs Act, 1962;

Defence Reply:

5. Mrs. Vibha Purab Shah has submitted her defence reply vide letter dated
30.O7.2021 through her Authorised Signatory wherein she has submitted that
her husband was staying in Sharjah and after her marriage she left on 16.03.2013
to stay along with him. She has further submitted that she had arrived regularly
and the last time she had arrived on 30.01.2020 and had departed on 11.03.2020
after which she again arrived on 06.02.2021.

5.1 She further submitted that she had purchased 233.280 grams of loose TTB
which were in form of 2 chains from her savings and she had submitted copy of
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bill issued by Thangals Jewellery LLC No, DS001727 dated 28.01.2020; that vide
letter dated O4.O3.2O21 she had requested to allow re-export of the said gold
chains; that she had sent an email dated 09.05.2021 through her Authorised
Signatory requesting for decling her case and waive of Show Cause Notice and
put an end to the entire case.

5,2 Mrs. Vibha Purab Shah has contested that the said 2 gold chains were worn
by her around her neck and cannot be considered as concealed and that the said
allegation of concealment cannot be accepted as the chains are normally worn
around the neck; that in any case conceaiing gold chain was not possible as metal
detector is installed at almost every airport. As all the passengers are required to
pass through Door Metal Frame Detector and therefore any metallic object cannot
be concealed even inside the body. She has further relied upon the case Iaw of
the Hon'ble Tribunal in the case of Uma Balasaraswathi Vs. Collector of Customs,
reported at 1988 (37) ELT 106 (Tribunal).

5.3 She further submitted that gold or gold article (jewellery) enjoy free entry
into India under Export-Import Policy. However, its entry into India is subject to
lullilling of certain conditions; that she was wearing the jeweliery in usual open
manncr on body without concealment besides she not being a frequent flyer, the
request for jewellery under seizure may be allowed; that hiding or concealing in
ingenious manner like rectum concealment, shoe sole concealment, false bottom
concealment, concealment inside mixie, etc. of the kind are held to be

concealment done consciously; that these kind of concealments have been
rccognised as concealment by interpreting law and facts and she relied upon the
lbllou,ing case laws:

I1

I\'

vi

DRI V. Pushpa Lekhumal Tolani [2017(353)ETL 129 (S.C.)l
Pushpa Lekhumal Tolani V. Addl. Commissioner of Customs l2OO8 (2271

ELT 368 (Del.)
Mohammad Hussein Ayyub Chilwan 12017 (358) ELT 1275

ICommissioner (Appeals)]
Yakub lbrahim Yusuf V. CC, Mumbai l20ll (263) ELT 685 (Tri. Mum.)l
Vigneshwar Sethuram V. UOI {2014 (308) ELT 394 (Ker.)l
Mohd Zia Haque [2014 (3140 ELT 849 (Gol)]

5.4 She has further submitted that the term jewellery has not been defined
under the Baggage Rules or Customs Act, 1962 and therefore the meaning has to
be considered as understood in the common parlance. ln the common parlance
je,,r,ellery means any article of precious metal worn on different part of body and
in present case she had worn 2 chains around her neck and therelore purity of
mclal jewellery is not the criteria to be considered whether the same is to be

considered as jewellery or not.

5.5 She further stated that the said gold chains were worn by her as her
pcrsonal effects and under a bonafide belief that the personal effects are not to
bc considered as articles to be declared; that it is not correct to allege that she
had crossed the Customs counter and green channel.

5.6 She has further added that she was aware that in case of excess quantity
thc duty is required to be paid; that it is also recorded that she was aware ol gold
riot allo',ved in passenger baggage in commercial quantity without payment of
duty; that she was under bonafide belief that no declaration the said jewellery
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which was in use by her was required and that she would have declared and
would have requested for re-export of the same at the time of her departure to
Canada.

5.7 She further submitted that as per Regulation 2 and Regulation 3 of the
Customs Baggage Declarations Regulations, 2013 the declaration is required to
be made for dutiable or prohibited goods; that she was under bonafide belief that
as per the provisions of Rule 3 of the Baggage Rules, 2016 used personal effects
and articles other than those mentioned in Annexure I if they are carried on
person are allowed duty free; that the 2 gold chains were used by her and the
same were worn by her and were not required to be declared and allowed duty
lree.

5.8 She has further submitted that provisions of Section 77 provides for
declaration of contents of the baggage to be made to proper officer; that the
comprehensive sense in which baggage has been used in Section 77 and 80 of the
Customs Act, and would include all personal effects of the passenger. Thus, the
old and used jewellery being personal effects and not for any merchandise, the
same has to be allowed duty free.

5.9 That Section 7 of the Foreign Trade (Development and Regulations) Act,
1992 provides for importer exporter code number in case of import or export to
be made; that in the instant case the goods under seizure was brought by her as
her personal effects and therefore the said provisions are not applicable in present
C SC.

5.lO That Rule 11 of the Foreign Trade (Regulation) Rules, 1993 provides for
declaration to be filed by the importer or exporter of the bill of entry or the
shipping bill subscribing the truth of quality description etc. of the goods; that
the said provisions are not applicable in present case.

5.11 That para 2.26 of the Foreign Trade Policy, 2Ol5-2O states that bonafide
household goods and personal effects may be imported as a part of passenger
baggage as per limits, terms and condition in the Baggage Rules. Hence said
provisions are not applicable in present case.

5.12 She submitted that Section 124 of the Customs Act deals with issuance of
Show Cause Notice before confiscation of goods, etc.; that no order confiscating
any goods or imposing penalty on any person shall be made unless the owner of
goods or such person is given notice in writing containing grounds for the
proposed action, and thereafter giving him opportunity of making a
representation in writing within reasonable time; that Ilrst prouiso is relevant and
it says that the show cause notice and the representation may at the request of
the person concerned be oral. Therefore, under Section 724 ol the Customs Act
at the request of the owner or person concerned, the show cause notice and the
representation in writing may be waived and thus may be oral. In the instant
case, she had made a request not to lssued show cause notice and had waived
the same but had requested to give a personal hearing. This was not accepted by
the adjudicating authority and for which non-acceptance, no communication was
ever made in the matter.

5.13 She submitted that in the case of involving baggage, there is a practice of
on-the-spot adjudication; that the said practice is in vogue, so as to avoid
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harassment and bring an end to the case; that in the present case this was not
followed for the reasons best known.

5.14 The Board has issued the Circular No.29O/6/97 -CX dated 20.O1.1997 and
had decided that the waiver of show cause notice should not be allowed in case
ol oflences of serious natures of high stakes and/or legal questions involved. In
thc present case, the only allegation on her is of non-declaration which she had
explained that it was due to bonahde belief of personal effects not being required,
the said declaration was not made; that the officer had only questioned about
carrying any dutiable item to which she had denied and under the circumstances,
the request for waiver had caused serious and irreparable loss to her.

5.15 She has submitted that confiscation under Section I 1 1(d) are not possible
as the import of gold jewellery is not prohibited; that confiscation under Section
111(i) are not applicable as the gold jewe11ery was worn by her and were not
concealed; that confiscation under Section 1 11 (1) is not applicable as thejewellery
is not prohibited and that the said goods used seizure being used personal elfects,
$,ere not required to be declared; that confiscation under Section 1 1 1(m) is not
applicable as the gold was not deciared on bonafide belief that the personal eflects
are not required to be declared.

5.16 She has further submitted that penalty under Section 112 (a) and (b) of the
Act should not be imposed in an ordinary course unless it can be shown that the
appellant had acted deliberately in deliance of Law. She has relied upon the
following case laws:

1. Hindustan Steel Ltd. Vs. State of Orissa reported in AIR 1970 SC (253)
(1979 ELT (J4O2),

2. Akbar Badruddiin Jiwani Vs. Collector or Customs reported at 1990 $7)
BLr 161 (SC)

3. Liladhar Pasoo Forwarding P. Ltd. Vs. Commissioner of Customs, Mumabi
reported at 2000 (122) ELT 737

4. B. Lakshmichand - 1983 (12) ELT 322 (Mad.)
5. Gianchand V. State of Punjab - AIR 1962 SC 469

Personal Hearing:
6. Mrs Vibha Purab Shah was given opportunity of Personal Hearing on
24.O5.2022. Shri N.K. Tiwari, Consultant and Authorised Representative of Mrs.
Vibha Purab Shah along with Mrs. Vibha Purab Shah appeared for the Personal
Hearing virtually through video conference on 24.O5.2O22 at 11:30 AM hours.
Shri N.K. Tiwari reiterated the submissions aiready made in his letter dated
30.07 .2021 and mentioned about the copies of invoice of gold and Bank
Statement submitted by Mrs. Vibha Purab Shah at the time of taking her
statement on 20.06.2021 . He further, requested to take a lenient vievg in the case
and allow the re-export of the goods. He further stated that he has nothing more
to add in this matter.

DISCUSSION & FINDINGS

7. I have carefully gone through the facts of this case and the submtsstons
made by the noticee and the case laws cited therein. I therefore proceed to decide
the instant case on the basis of evidences and documents available on record and
the submissions made during the personal hearing.
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8. The main issues to be decided in the instant case is whether Gold in the
form of 02 kadiwali chains totally weighing 233.28O grams of 24 kt having purity
of 999.0 recovered and seized from Mrs. Vibha Purab Shah (passenger/ noticee),
having value of Rs. 10,27,799l- [Tariff Value] and Rs. 11,39,573/- [Market Value]
is liable for confiscation or not and whether the passenger is liable for personal
penalfy under the provisions of Section 1 12 of the Customs Act, 1962.

9. I lind that the noticee has given her submission vide her letter dated
30.07 .2021.

9.1 I Iind that the noticee has contested that since the gold chains were worn
around her neck, the same cannot be considered as concealment and that in any
case concealing goid chain was not possible as metal detector is installed at
almost every airport. As all the passengers are required to pass through Door
Frame Metal Detector and therefore any metallic object cannot be concealed even
inside the body.

In this regard, I find that the noticee was asked by the AIU officers whether
she was having anything dutiable to declare to which she had replied in negative.
It is also pertinent to mention here that all the incoming passengers are not
required to pass through the Customs DFMD at the green channel leading to the
exit gate of the Airport Arrival Hall. Only suspected passengers who have opted
for green channel clearance are checked in the DFMD for concealment of any
precious metallic substances which are dutiable. Further, prior to passing
through the Door Frame Metal Detector, the passenger was asked to remove all
the metallic objects from her body. She removed all other objects from her body
and clothes and placed the same in the plastic tray, however the gold chains were
still on her body hidden beneath the t-shirt she was wearing and scarf wrapped
around her neck. This itself proves that the noticee intentionally did not want to
declare the gold she was carrying with her to evade Customs duty. The entire
proceedings are mentioned in the panchnama dated 06.O2.202 1 which was duly
signed and accepted by her in her statement dated 06.02.2021 and 20.06.2021.
Hence the contention of the passenger is nothing but an afterthought to mislead
the adj udicating authority.

9.2 I find that the noticee has contested that gold or gold article fiewellery) enjoy
free entry into India under Export-Import Policy. However, its entry into India is
subject to fulfilling of certain conditions; that she was wearing the jewellery in
usual open manner on body without concealment besides she not being a
frequent flyer, the request for re-export of seized jewellery may be allowed; that
hiding or concealing in ingenious manner like rectum concealment, shoe sole
concealment, false bottom concealment, concealment inside mixie, etc. of the kind
are held to be concealment done consciously.

ln this regard, I find that the gold chains worn by the noticee around her
neck were hidden beneath the t-shirt worn by her and scarf wrapped around her
neck. Further by not removing the said gold prior to passing through Door Frame
Metal Detector while removing other metallic objects from her body/ clothes itsell
proves that she had intentionally hidden the gold chains so that they do not get
detected by the Customs. Further, any dutiable goods kept hidden intentionally
q,ithout declaration in violation of Baggage Rules, 2016 and Customs Baggage
Declaration Regulations, 2013 read with Section 11 and 77 of the Customs Act,
1962 brings such imported goods under the purview of Section 111 of the
Customs Act, 1962 making such goods iiable for confiscation. Such act of
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9.3 I find that the noticee has contested that the term jewellery has not been
delined under the Baggage Rules or Customs Act, 1962 and therefore the meaning
has to be considered as understood in the common parlance. In the common
parlance jewellery means any article of precious metal worn on different part of
body and in present case she had worn 2 chains around her neck and therefore
purity of metal jewellery is not the criteria to be considered whether the same is
to be considered as jewellery or not.

In this regard, I hnd that jewellery in common parlance is an alloy of precious
metal and other metal to strengthen it and convert it in various designs to be
worn on the body. In this case there is no doubt and contention regarding the
make ol the seized chain. It has been certified that the seized kadiwali chain is
made of gold. I also find there is no contention regarding the form of seized gold
i.e., it is jewellery or not. Hence, I do not find any relevance to this contention of
the noticee to the case against her.

9.4 I find that the noticee has contested that the said gold chains were worn by
her as her personal eflects and under a bonafide belief that the personal effects
are not to be considered as articles to be declared; that it is not correct to allege
that she had crossed the Customs counter and green channel.

ln this regard, I find that Rule 2 (vi) of the Baggage Rules, 2016 clearly
defines the meaning of personal effects which reads as "personal effects" means
things required for satisfying daily necessities but does not include jewellery."
Moreover, there is a separate provision in the said Rules i.e., Rule 5 which
specifically provides for import of jewellery as part of bonafide baggage by a
passenger residing abroad and returning to India. Hence, the contention that the
gold chains were her personal effects and the same need not be declared is
baseless and unacceptable. Ignorance of law is not an excuse.

9.5 I find that the noticee has submitted that she was aware olgoid not allowed
in passenger baggage in commercial quantity without payment of duty; that she
u,as under bonafide beiief that no declaration of the said jewellery which was in
use by her was required and that if it was to be declared she would have declared
and would have requested for re-export of the same at the time of her departure
to Canada.

I n this regard, I find that Rule 5 of the Baggage Rules, 20 16 clearly
mentions about the quantity ofjewellery that can be carried by a passenger duty
free. Purther, as per Baggge Rules, 2016 jewellery in certain quantity is allowed
duty free to the bonafide passenger who has a stay of more than one year out of
India. In this case, I hnd that the gold chain carried by the noticee was purchascd
from abroad and brought by her while returning to India. Whether the same was
in use or not is immaterial or not relevant as per Rule 5 of the Baggage Rules,
20 16. Jewellery which is dutiabie if brought in excess of the limit prescribed or il
the eligibility criteria under the said Rule is not fulfilled, the same is chargeable
to duty. From the statement and reply of the noticee, I find that she is well aware
of the Baggage Rules, 2016. However, her contention that the gold she was

omission and commission squarely falls under the definition of Smuggling under
Section 2(39) of the Customs Act, 7962. The word conceal itself means to hide
some thing. Hence, the act of the noticee of hiding the gold chains has been aptly
termed as concealment. Further, on verification of the passport of the passenger,
it is noticed that the noticee is a frequent flyer and she herself has admitted that
she regularly visits India in her letter dated 30.07.2021. Hence the submission of
the noticee that she is not a frequent flyer is baseless.
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wearing was in use and not to be declared is a baseless and frivolous averment
to justify the act of non-declaration and concealment of the jewellery carried by
her for removing it illicitly from the Customs Airport for evading the payment of
duty. Hence the same is not acceptable.

9.6 I find that the noticee has contested that Section 77 provides for declaration
of contents of the baggage to be made to proper officer; that the comprehensive
sense in which baggage has been used in Section 77 and B0 of the Customs Act
would include all personal effects of the passenger. Thus, the old and used
jewellery being personal effects and not for any merchandise, the same has to be
allowed duty free; that as per Regulation 2 and Regulation 3 of the Customs
Baggage Declarations Regulations, 2O13 the declaration is required to be made
for dutiable or prohibited goods; that she was under bonafide belief that as per
the provisions of Rule 3 of the Baggage Rules, 2016 used personal effects and
articles other than those mentioned in Annexure I if they are carried on person
are allowed duty free; that the 2 gold chains were used by her and the same were
worn by her and were not required to be deciared and allowed duty free; that
Section 7 of the Foreign Trade (Development and Regulations) Act, 1992 provides
for importer exporter code number in case of import or export to be made; that in
the instant case the goods under seizure was brought by her as personal effects
and therefore the said provisions are not applicable in present case.

In this regard, as discussed earlier, I find that Rule 2 (vi) of the Baggage
Rules, 20 16 clearly defines the meaning of personal effects which says that
"personal effects" means things required for satisfying daily necessities but does
not include jewellery." Hence the contention of the noticee that the gold being her
personal effects should be allowed duty free is not legally sustainable.

9.7 I hnd that the noticee has contested that Rule 11 of the Foreign Trade
(Regulation) Rules, 1993 provides for declaration to be filed by the importer or
exporter of the bill of entry or the shipping bill subscribing the truth of quality
description etc. ofthe goods; that the said provisions are not applicable in present
CASC.

In this regard, I would like to quote Rule 11 of the said Rules:

Rule I 1:

"On the importation into, or exportation out of, ong customs ports of ang goods,
whether liable to duty or not, the owner of such goods shall in the Bill of Entry or
the Shipping Bill or ang other documents prescibed under the Customs Act, 1962
(52 of 1962), state the ualue, qualitg and desciption of such goods to the best of
his knou.tledge and belief and in case of exportation of goods, certifg that the quality
and specification of the goods as srated in those documents, are in accordance tuith
the tenns of the export contract entered into utith the buyer or consignee in
pursuance of ulhich the goods are being exported and shall subscibe a declaration
of the truth of such statement at the foot of such Bitl of Entry or Shipping Bill or ang
other documents."

In this regard, I find that the noticee has contested for non applicability ol the
provisions of the said Rule by considering the fragments of the Rule and thus
attempted to divert the adjudication proceedings by quoting the same to turn the
tables in her favour. The said Rule clearly mentions 'any other documents'which
includes Customs Declaration Form. In this regard, I find that as per Rule 3(h) of
the Foreign Trade (Exemption from Application of Rules in Certain Cases) Order,
1993, passenger baggage is exempted from the provisions of Foreign Trade
(Regutation) Rules, 1993 only to the extent admissible under the Baggage Rules
for the time being in force. Since in this case the passenger has violated the
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provisions of the Baggage Rules, 2016, Rule 11 of the Foreign Trade (Regulation)
Rules, 1993 is aptly applicable.

9.8 The noticee has contested that para 2.26 of the Foreign Trade Policy, 20 1 5-
20 states that bonafide household goods and personal effects may be imported as
a part of passenger baggage as per limits, terms and condition in the Baggage
Rules. Hence said provisions are not applicable in present case.

In this regard, as already discussed, personal effects does not include
jewellery. In this case jewellery has been imported by the passenger in violation
ol the provisions of Baggage Rules, 2016. Hence the violation of para 2.26 ol the
Foreign Trace Policy, 2Ol5-20 aptly fits in the present case.

9.9 I find that the noticee has contested that Section 124 of t-}..e Customs Act
deals with issuance of Show Cause Notice before confiscation of goods, etc.; that
no order confiscating any goods or imposing penalty on any person shall be made
unless the owner of goods or such person is given notice in writing containing
grounds for the proposed action, and thereafter giving him opportunity of making
a representation in writing within reasonable time; that first proviso is relevant
and it says that the show cause notice and the representation may at the request
of the person concerned be oral. Therefore, under Section 124 of t}.e Customs Act
at the request of the owner or person concerned, the show cause notice and the
representation in writing may be waived and thus may be oral. In the instant
case, she had made a request not to issue show cause notice and had waived the
same but had requested to give a personal hearing. This was not accepted by the
adjudicating authorit5r and for which non-acceptance, no communication was
ever made in the matter.

In this regard, I find that the noticee has mis-interpreted the provisions of
Section 124 of the Customs Acl, 1962. Section I24 ol th-e Customs Act, provides
that the Show Cause Notice Shall be issued to the noticee and appropriate time
shall be given to the noticee to give written submission showing the cause wh1'
thc case shall not be decided against him or her and shall be heard for defending
him or her before deciding the case. In the instant case, I lind that the said
procedure was duly followed. Further, proviso to Section 124 also mentions thal
the notice referred to in clause (a) and the representation referred to in clause (b)

may, at the request ofthe person concerned be oral. In this regard, I find that the
said proviso is not binding on the Adjudicating Authority as it uses the word 'may'
and whether to waive a Show Cause Notice or otherwise is discretionary power ol
the Adjudicating Authority depending on the facts and circumstances of the casc.
Hence, there is no merit in the above said contention of the noticee.

9.10 I llnd that the noticee has contested that in the case of involving baggagc,
there is a practice of on-the-spot adjudication; that the said practice is in vogue,
so as to avoid harassment and bring an end to the case; that in the present case
this was not followed for the reasons best knorvn.

I n this regard, I hnd that it depends on the seizing unit to determine
whether to conduct further investigations and follow up action in such cases or
decide whether the case is fit for spot adjudication. Hence, there is no merit in
thc above said contention of the noticee.

9.11 The noticee has contested that the Board has issued the Circular No.
29O16197-CX dated 20.01.1997 and had decided that the waiver of show cause
notice should not be allowed in case of offences of serious natures of high stakes
and/or lcgal questions involved. In the present case, the only allegation on her is
of known declaration which she had explained that it was due to bonafide belief
of pcrsonal elfects not being required, the said declaration was not made; that the
officer had only questioned about carrying any dutiable item to which she had
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denied and under the circumstances, the request for waiver had caused serious
and irreparable loss to her.

The above averments ofthe noticee has already been discussed above and
hence, I find that these are not relevant contentions at this stage when the case
is being adjudicated after issuing a show cause notice and providing an
opportunity of personal hearing to the noticee.

9.L2 I lind that the noticee has contested invoking Sections 111(d), (il, (l) and (m)
on the ground that the gold is not prohibited item; that the gold jewellery was not
concealed and the said jewellery was her personal effects.

ln this regard, I find that in the case of Omprakash Bhatia reported in 2003
(155) ELT 423 (SC), the Hon'ble Supreme Court of India held that if importation
and exportation of goods are subject to certain prescribed conditions, which are
to be fulfilled before or after clearance of goods, goods would fall within the ambit
o['prohibited goods'if such conditions are not lulfilled. In the instant case, thc
noticee had not declared the gold carried by her and attempted to remove the
same illicitly by way of concealment beneath her clothes for evading payment of
duty. She has thus contravened the foreign trade policy and laws and also the
provisions of Customs Act 1962 and the Rules and Regulations made under it.
Accordingly, the gold recovered from the noticee are prohibited in nature. Hence,
the contentions of the noticee are unacceptable.

9.13 I find that the noticee has contested that penalty under Section 112 (a) and
(b) oithe Act should not be imposed in an ordinary course unless it can be shou,n
that the appellant had acted deliberately in defiance of Law.

In this regard, I find that the caratage and llneness of the seized gold as
certified by the approved vaiuer further shows that these are not fully processed
jewellery items but jewellery in a crude form made of 24 karats with 999
purity/ fineness which can further be put in to use like that of a standard gold
bar with the said caratage and purity. Carrying gold in crude jewellery form (i.e.
02 kadiwali chains) by the passenger and concealing the same beneath the t-shirt
she was wearing and scarf wrapped around her neck further fortifies the case
against the noticee for attempted removal of the impugned gold illicitly from
Customs area without declaring the same to the Customs knowing well that the
impugned gold is liable for conliscation. The attempt made by the noticee to
remove gold illicitly from the Customs area with the willful intention to evade
payment of duty by way of concealment and non-declaration of the same is thus
an act ol smuggling. The noticee by the said act had thus rendered the impugned
gold liable for confiscation under Section 1 1 1 of the Customs Act, 1962 and
rendered herself liable for penalty under the provisions of Section 112 ol the
Customs Act, ,l962.

9.L4 I find that the noticee has submitted for cross examination o[ the panch
witnesses.

ln the instant case, I lind that the entire proceedings were conducted in the
presence of independent panchas and they had endorsed the Panchnama as a
u,itness of the proceedings conducted by the AIU officers. Further, the said
Panchnama was also endorsed by the noticee after reading it which is also statcd
in her statement dated 06.02.2021 and20.06.2O21. I further find that statement
of none of the panchas was recorded 1O8 of the Customs Act, 7962 and relied
upon in the Show Cause Notice. Hence, cross examination of the panchas as
rcquired by the noticee is not legally sustainable and it is just an attempt to
mislead the adjudication proceedings.

9.15 Noticee has requested for re-export of the seized gold. I do not find merir in
this request as the impugned goods were attempted to be smuggled into India by
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the noticee as discussed earlier. By the said act, the noticee has blatantly violated
provisions of Foreign Trade (Development and Regulation) Act, L992, Foreign
Trade (Regulation) Rules, 1993, Foreign Trade Policy, 2Ol5-2O and the Customs
Act, 1962 and Rules and Regulations made under it. Hence, request of the noticee
for re-export of the impugned gold is not permissible at all.

lO. I find that the said gold was placed under seizure vide seizure order under
panchnama proceedings both dated 06.02.2021. The seizure was made under
Section 110 of Customs Act, 1962 on a reasonable belief that the said goods were
attempted to be smuggled into India and liable for confiscation. In the statement
recorded ot 06.02.2021 ard 20.06.2021, the passenger had admitted that she
did not want to declare the seized gold carried by her to the Customs on her
arrival in the SVPI Airport so that she could clear it illicitly and evade the payment
of Customs duty payable thereon. It is also on record that the Government
approved valuer has tested and certilied that the said 02 kadiwali chains were
made of 24Kt gold of purity 999.0 and totally weighing 233.280 Grams with a
value Rs. 10,27,799 l- (Rupees Ten Lakhs Twent5r-Seven Thousand Seven
Hundred and Ninety-Nine only) [Tariff Value] and Rs. 11,39,573/- (Rupees Eleven
Lakhs Thirty-Nine Thousand Five Hundred and Seventy-Three only) [Market
Value]. The recovered gold was accordingly seized vide Seizure Order under
Panchnama proceedings both dated 06.O2.2021 in the presence of the passenger
and Panchas.

11. I also find that the passenger has neither questioned the manner of
panchnama proceedings nor controverted the facts detailed in the panchnama
during the course of recording her statement. Every procedure conducted during
the panchnama proceedings by the Customs Officers is well documented and
made in the presence of the panchas as well as the passenger. The passenger in
her statement dated 06.02.2021 and20.06.2021 has stated that the said gold
was purchased by her from Dubai. Mrs. Vibha Purab Shah has clearly admitted
that she had intentionally not declared the gold recovered and seized from her on
her arrival before the Customs with an intent to clear them illicitly and evade
payment of Customs duty which is an offence under Customs Act, 1962 and the
Rules and Regulations made under it. In fact, in her statement dated 06.02.2021
and 20.06.2O2 1 , the passenger admitted that she had intentionally not declared
the seized items i.e., 02 kadiwali gold chain totally weighing233.28O grams of 24
Kt having purity of 999.0 on her arrival before the Customs officer with an intent
to clear it illicitly and evade payment of Customs dut5r.

L2. I thus find that the recovery of gold from the possession of the passenger
which was concealed and not declared to the Customs with an intention to illicitly
clear it from the Customs Airport to evade the payment of Customs duty is an act
of smuggling and the same is conclusively proved. By her above act of
commission, it is proved beyond doubt that the passenger has violated Section 77
of the Customs Act, 1962 read with Regulation 3 of Customs Baggage Declaration
Regulations, 2013. I also lind that the gold imported by the passenger was
purchased by her from Dubai. Therefore, the gold imported by the passenger in
the form of 02 kadiwali chains and deliberately not declared before the Customs
on her arrival in India cannot be treated as a bonafide household goods and thus
the passenger has contravened the Para 2.26 of tlae Foreign Trade Policy 2Ol5-2O
and thereby Section 11(1) of the Foreign Trade (Development and Regulation)
Act,L992 read with Section 3(2) and 3(3) of the Foreign Trade (Development and
Regulation) Act,l992 read in conjunction with Section 11(3) of Customs Act, 1962
and the relevant provisions of Baggage Rules, 2016, Customs Baggage
Declaration Regulations, 2013 and Notification No.50/2017-Customs dated
30.06.2017 as amended.
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13. On the basis of the facts discussed above, I find that t}te 02 kadiwali gold
chains recovered from the passenger of. 24kt having of purity 999.0 totally
weighing 233.280 grams is liable for confiscation, under the provisions of Sections
111(d), (i), (1) and 111(m) of the Customs Act L962.

L4. Hon'ble Supreme Court in the case of Om Prakash Bhatia reported at 2003
(155) ELT 423 (SC) has held that if importation and exportation of goods are
subject to certain prescribed conditions, which are to be fulfilled before or after
clearance of goods, goods would fall within the ambit of 'prohibited goods' if such
conditions are not fulfilled. In the instant case, the gold recovered from the
passerlger in the form of 02 kadiwali gold chains totally weighing 233.280 grams
that were concealed under the clothes she was wearing, kept undeclared and
carried by the Passenger, are goods prohibited in nature. Hence, I am of the view
that the gold recovered from the passenger would be liable to absolute
confiscation. The passenger in her statement dated 06.02.2021 and 20.06.2021
stated that the gold in form of 02 kadiwali chains was carried by her from Sharjah
and that it was purchased by her from Dubai. She further admitted that she was
aware that import of gold was a punishable offence under Customs Act, 1962 and
she had brought the gold in the form of kadiwali chains concealing the same
under the clothes she was wearing to evade pa1ment of Customs Duty.

15. Further I hnd that in a recent case decided by the Hon'ble High Court of
Madras reported at 2016-TIOL-1664-HC-MAD-CUS in respect of Malabar
Diamond Gallery Pvt Ltd, the Court while holding gold jeweliery as prohibited
goods under Section 2(33) of the Customs Act, 1962 had recorded that
"restriction" also means prohibition. In Para 89 of the order, it was recorded as
under;

While consideing a praAer for prouisional release, pending
adjudication, uhether all the aboue can whollg be ignored bg the authoities,
enjoined with a dutg, to enforce the statutory prouisions, rules and notifications, in
letter and spirit, in consonance with the objects and intention of tle Legislature,
imposing prohibitions/ restictions under the Customs Act, 1962 or under anA other
law, for the time being in force, u)e are of the uieut that all the authorities are bound
to follout the same, whereuer, prohibition or restiction i,s imposed, and when the
uord, "restiction", also means prohibition, as held bg tle Hon'ble Apex Court in
Om Prakash Bhatia's case (cited supra).

16. The passenger (Noticee) by concealing the impugned gold carried by her and
not declaring it to the Customs on arrival, has thus violated the provisions of
Customs laws and the Rules and Regulations made under it. Given the facts of
the present case before me and the judgements and rulings cited above, I find
that the gold which is in the nature of prohibited goods that was concealed on her
person by the passenger without declaring the same to the Customs and
attempted to be removed illicitly from the Customs area is therefore liable to be
confiscated. Accordingly, I hold that the 02 kadiwali chains totally weighing
233280 grams of 24Kt gold having purity of 999.0 recovered from the passenger
and placed under seizure are liable to confiscation under Section 111(d), (i), 0) &
(m) of the Act. However, I lind that the noticee has submitted the invoice bearing
No. DS001727 dated 28.OI.2O2O evidencing the purchase of 233.280 grams of
loose TT bar for AED 43,250 by the Noticee from M/s Thangals Jewellery LLC,
Deira, Dubai. I also {ind that the concealment in this case is not very ingenious
and the passenger is also not a carrier and do not have a history of
carrying/ smuggling gold for others with a profit motive. I am therefore inclined to
use my discretion in this case to give an option to the passenger (Noticee) to
redeem the impugned seized gold on payment of redemption fine &s provided
under Section 125 of the Act.
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L7, I further find that the passenger by concealing and not declaring the gold
carried by her to the Customs attempted to remove the gold illicitly with willful
intention to evade payment of Customs Duty in contravention of the provisions of
the Customs Act, 1962 and the Rules and Regulations made under it. The
commission of the said act by the passenger have rendered the impugned gold
liable for confiscation. Therefore, I find that the passenger is liable for penal action
under Section 112(a)(i) of the Customs Act, 1962 and I hold accordingly.

18. Accordingly, I order as given below:

ORDER

I confiscate the impugned 24Kt gold in the form of 02 kadiwali chains

having purity 999.0 totally weighing 233.28O grams, having value of Rs.

10,27,799 l- [Tariff Value] and Rs. 11,39,573/- [Market Value] seized vide

Seizure order under panchnama proceedings both dated 06.02.2021

under the provisions of Section 111(d), (i), (1) and (m) of the Customs Act

1962;

I give an option to Mrs. Vibha Purab Shah to redeem the impugned 02

kadiwali gold chains on payment of redemption fine of Rs.4,00,000

(Rupees Four Lakhs only) under Section 125(1) of the Customs Act, 1962

in addition to the duty chargeable and any other charges payable in

respect of the imported goods hs per Section 125(2) of the Customs Act,

t962.

lL

II1. I impose a penalty of Rs. 3,00,000/- (Rupees Three Lakhs Only) on Mrs.

Vibha Purab Shah under the provisions of Section 112 (a) (i) of the

Customs Act 1962.

19. This order is issued without prejudice to any other action that may be taken

against the Noticee/ Noticees or any other person(s) concerned with said goods

under the Customs Act, 1962, or any other 1aw for the time being in force in India.

22. Accordingly, the Show Cause Notice No.

168/SVPIA/O&AlHQl2O2O-2 1 dated 29.06.2021 stands disposed of

vrrr/ 10-

h 06. ?-oL
(Abilash K. Sreenivasan)
Additional Commissioner

Ir. No. VIll/ 10- 168/SVPIA I o&,A I HQ I 2o2o-21
DtN : 2O22O671MNOOOO418O62

Date: 24.06.2OO22
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BY SPEED POST

1. Mrs. Vibha Purab Shah, W/o. Shri Purab Prafulbhai Shah,
B/2,4O3, Anand Laxmi Society,
Near Railway Crossing,
Shahibaug, Ahmedabad - 380004

Copv to:

1. The Commissioner of Customs, Ahmedabad
2. The Deputy/Assistant Commissioner of Customs (AIU), SVPIA, Ahmedabad.
3. The Deputy/Assistant Commissioner of Customs (AIU), SVPIA, Ahmedabad.
4. The Deputy/Assistant Commissioner of Customs (Task Force), SVPIA,

Ahmedabad-
5. The System In charge, Customs HQ, Ahmedabad for uploading on ofhcial web-site

i.e. http:/ / www. ahmedabadcustoms.gov.in
6. Guard File


